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Form No. (J) 2 

HEADING OF THE JUDGMENT IN ORIGINAL SUIT/ CASE 

IN THE COURT OF MUNSIFF NO. 1 

DHUBRI 

Present: -  Shri Siddarth Brook, A.J.S. 

  Munsiff No. 1, Dhubri. 

Friday, the 15th day of November, 2019 

Title Suit No. 05 of 2016 

1. Smti Mala Paul @ China Saha @ China Paul 

2. Smti Bedena Saha  

3. Legal heirs of Kartik Ch. Saha,  

S/O- Lt Monindra Mohan Saha 

(a) Smti Mollika Barman 

(b) Smti Gita Saha 

(c) Smti Sangita Bosak 

    ………………Plaintiffs 

               -vs- 

1. Shri Legal heirs of Nimai Saha 

(a) Smti Gauri Saha 

(b) Sri Pradip Saha 

(c) Smti Sonamoni Saha 

2. Smti Lakhi Bhattacharjee 

  .…………Defendants. 

    1. The State of Assam, 

Represented by the Collector Dhubri District. 

..............Proforma Defendant. 

 

 This suit/ case coming on for final hearing on 11.09.2019 in presence of  

Mr. Md. Mobinur Rahman and others…….…….….…...…Advocate/Pleader for Plaintiffs. 

Mr. M. Ali Ahmed and others ..……………….……..……Advocate/Pleader for Defendants. 

and having stood for consideration to this day, the Court delivered the following 

Judgement. 
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J U D G M E N T 

1. This is a suit for declaration, apportionment of share, permanent injunction. 

Plaintiff’s Case 

2. The factual matrix of the plaintiff’s case in brief is that the mother of plaintiff 

no. 1, 2 and 3 and defendant no. 1 and 2 namely Indumoti Saha had 

purchased the Schedule A land vide a registered Sale Deed No. 1373 dated 

28/02/1953 and started residing there by constructing residential house 

which is shown in Schedule B of the plaint. Plaintiffs aver that, after the 

death of Indumoti Saha, her legal heirs inherited the said Schedule A land 

and each of the sons and daughters of Late Indumoti Saha are entitled to 

1/5th share therein. Accordingly the names of plaintiff no.1, 2 and 3(widowed 

Daughter-in-law of Indumoti Saha) and defendant no.1 and 2 have been 

mutated in the record of rights of the Schedule A land. Thereafter the 

Schedule A land was amicably partitioned between the plaintiffs and 

defendants by way of a deed. It is further averred that plaintiffs desired to 

sell out there portion of land but the defendants raised objection before the 

Deputy Commissioner. Hence the plaintiffs have instituted the present suit 

for apportionment of their share with other consequential reliefs.  

Written statement of Defendants No.2 Smti Lakhi Bhattacharjee 

3. The defendant no.2 in her written statement has averred that it is defendant 

no.1 and 2 have been possessing and enjoying the Schedule A land since 

more than five decades. But plaintiffs are residing away from the Schedule A 

land as such they do not have any possession therein. However, the plaintiffs 

managed to get their names inserted in the record of rights. It is defendant 

no.2 who is maintaining the Schedule A land and therefore she has right, title, 

interest and possession over the Schedule A and B land and plaintiffs are not 

entitled to get any reliefs as prayed for. Accordingly defendant no.1 has 

prayed for dismissal of the suit.  

4. Suit against the legal heirs of deceased defendant no.1 proceeded ex-parte 

vide order dated 31.10.2016 as they failed to submit Written Statement. 



Page 3 of 11 
 

 
TYPED BY ME 
Shri Siddarth Brook 
Munsiff No.1, Dhubri 

Issues 

5. Upon the pleadings of the parties, the following issues were framed in this 

suit: 

(i) Whether the jurisdiction of the court to try this suit is barred? 

(ii) Whether the suit is maintainable in law and facts? 

(iii) Whether there is any cause of action for the suit? 

(iv) Whether the suit is bad for non-joinder of necessary parties? 

(v) Whether the suit is barred by limitation? 

(vi) Whether the plaintiffs are the joint owner and possessor of the suit 

land? 

(vii) Whether the plaintiffs are entitled to the relief as prayed for? 

(viii) To what other reliefs(s) the parties are entitled to? 

Discussion, Decision and Reasons Thereof 

6. The plaintiff side adduced the evidence of two (2) witness viz. Mala Paul @ 

China Paul @ China Saha as PW-1, Phunu Talukdar as PW-2, and also 

exhibited few documents. The defendant side did not cross-examine the PWs. 

7. The defendant side did not adduce any evidence in support of their defence. 

8. I have gone through the entire case record and the evidences adduced at the 

time of trial. I have heard the arguments by learned counsel for the Plaintiffs 

and Defendants. Now let me examine the evidence and other materials 

available on the case records to decide the case at hand. 

Issue No. (i): Whether the jurisdiction of the Court to try this suit is 

barred? 

9. Defendant no.2 has merely averred in her written statement that this Court 

has no jurisdiction to try this suit but has adduced no evidence in this regard. 

Plaintiff has instituted this suit for declaration, apportionment of share, 

permanent injunction as such, this suit is of civil nature, therefore I am of the 

opinion that this Court has jurisdiction to try this suit under section 9 of CPC. 

Accordingly, Issue no.(i) is decided in affirmative. 
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Issue No. (ii): Whether the suit is maintainable in law and facts? 

10. Defendant no.2 has merely averred in her written statement that the suit is 

not maintainable but has adduced no evidence in this regard. Moreover I do 

not see any grounds for holding the suit to be not maintainable as the suit 

has been filed with proper court fees and within the territorial jurisdiction of 

this Court. The plaint is filed in duplicate and pleadings are verified at the 

foot. 

Accordingly, Issue no.(ii) is decided in affirmative. 

Issue No. (iii): Whether there is any cause of action for the suit? 

11. According to the plaintiffs, Schedule A and B land originally belonged to their 

mother namely Indumoti Saha and after her death they along with the 

defendants are entitled to equal share in the said land. Accordingly, plaintiffs 

and defendants amicably partitioned the Schedule A land and thereafter when 

plaintiff no. 2 and widow of plaintiff no.3 tried to sell their share of land, the 

defendants obstructed them from selling the same. Hence plaintiffs have 

instituted the present suit.  Hon’ble Supreme Court in A.B.C. Laminart (P) Ltd. 

v. A.P. Agencies, reported in (1989) 2 SCC 163 has explained a cause of 

action in the following words:  

“12. A cause of action means every fact, which if traversed, it 

would be necessary for the plaintiff to prove in order to support 

his right to a judgment of the court. In other words, it is a 

bundle of facts which taken with the law applicable to them gives 

the plaintiff a right to relief against the defendant. It must 

include some act done by the defendant since in the absence of 

such an act no cause of action can possibly accrue. It is not 

limited to the actual infringement of the right sued on but 

includes all the material facts on which it is founded. It does not 

comprise evidence necessary to prove such facts, but every fact 

necessary for the plaintiff to prove to enable him to obtain a 

decree. Everything which if not proved would give the defendant 

a right to immediate judgment must be part of the cause of 
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action. But it has no relation whatever to the defence which may 

be set up by the defendant nor does it depend upon the 

character of the relief prayed for by the plaintiff.” 

Thus, the refusal by the defendants to allow the plaintiff no. 2 and widow of 

plaintiff no.3 from selling their share of land in Schedule A land has given rise 

to cause of action. Hence, I am of the opinion that there is cause of action in 

the suit.  

Accordingly, Issue no.(iii) is decided in affirmative. 

Issue No. (iv): Whether the suit is bad for non-joinder of necessary 

parties? 

12. Defendant no.2 has merely averred in her written statement that the suit is 

bad for non-joinder and misjoinder of necessary parties but has adduced no 

evidence in this regard. Even defendant no.2 has failed to mention the names 

of such party who according to her are necessary parties in the suit. As the 

present suit is for apportionment of share of legal heirs of Indumoti Saha in 

Schedule A land and all such legal heirs have been made parties, therefore I 

do not consider the suit to be bad for non-joinder or mis-joinder of necessary 

parties.  

Accordingly, Issue No.(iv) is decided in negative. 

Issue No. (v): Whether the suit is barred by limitation? 

13. Defendant no.2 has merely averred in her written statement that the suit is 

barred by law of limitation but has not cited the provision under which the 

suit is barred. It transpires from a bare perusal of the pleadings that plaintiffs 

have instituted the suit to enforce a right to share in a joint family property. 

Article 110 of The Limitation Act, 1963 prescribes a limitation period of 12 

years when the exclusion becomes known to the plaintiff. According to the 

plaintiffs, on 10.09.2015 they had applied for land sale permission of their 

share in Schedule A land, then defendants have filed objection indicating that 

defendants wants to exclude the plaintiffs from their share of land in Schedule 

A land. Therefore the period of limitation shall commence from 10.09.2015. 
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As the present suit has been instituted on 07.01.2016, hence it is within the 

period of limitation.  

Accordingly, Issue no.(v) is decided in negative. 

Issue No. (vi): Whether the plaintiffs are the joint owner and 

possessor of the suit land? 

14. Plaintiff side has adduced the evidence of two PWs and both the PWs in their 

examination-in-chief on affidavit has deposed that Schedule A land was 

purchased by Late Indumoti Saha who is the mother of plaintiffs and 

defendants. After the death of Indumoti Saha, her legal heirs jointly inherited 

the entire A schedule land and each successors became entitled to 1/5th share 

in schedule A land. 

15. In order to prove the joint ownership and possession of the plaintiffs over A 

schedule land, PW-1 has submitted the photocopy of registered sale deed no. 

1373 dated 28.02.1953 which shows that Indumoti Saha purchased the 

schedule A land from Shri Motilal Biswas. The said registered sale deed no. 

1373 dated 28.02.1953 has been marked as Exhibit-1. The defendant side 

has not challenged the validity or legality of Exhibit-1 though Exhibit-1 is a 

photocopy of the original. Notwithstanding the fact that Exhibit-1 is a 

secondary evidence, a bare perusal of the written statement submitted by 

defendant no. 2 shows that she has nowhere denied the fact that her mother 

namely Indumoti Saha purchased the schedule A land. Order VIII Rule 5 of 

CPC provides that “Every allegation of fact in the plaint, if not denied 

specifically or by necessary implication or stated to be not admitted in the 

pleading of the defendant, shall be taken to be admitted expect as against a 

person under disability.” As such it is deemed to have been an admitted fact 

that Late Indumoti Saha purchased the Schedule A land.  

16. Further, it is also seen that PW-1 has submitted the jamabandi of schedule A 

land covered by patta no. 29 (new), dag no. 490, which is marked as Exhibit-

3. The names of (1) Nimai Saha (defendant no. 1), (2) Lakkhi Saha 

(defendant no. 2), (3) Bedani Saha (plaintiff no. 2), (4) China Saha (plaintiff 

no. 1) and (5) Rekha Saha (widow of deceased plaintiff no. 3) are recorded in 
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Exhibit-3. The fact that the name of plaintiffs got recorded in Jamabandi 

shows that the plaintiffs have got possessory rights over the Schedule A land. 

Defendant side has not led any evidence to prove that plaintiffs do not have 

any possession over the Schedule A land.  

17. As there is no evidence on record to rebut the fact that Indumoti Saha was 

the owner of the Schedule A land, moreover by going through the contents of 

Exhibit-1, it is proved that Schedule A land was purchased Late Indumoti 

Saha and it is her self-acquired property. Accordingly, after the death of 

Indumoti Saha, the provisions of Section 15 and 16 of The Hindu Succession 

Act 1956 shall come into operation.  

Section 15 of The Hindu Succession Act 1956 reads as: 

“15. General rules of succession in the case of female Hindus. (1) 

The property of a female Hindu dying intestate shall devolve 

according to the rules set out in section 16,  

(a) firstly, upon the sons and daughters (including the children of 

any pre-deceased son or daughter) and the husband;  

(b) secondly, upon the heirs of the husband;  

(c) thirdly, upon the mother and father;  

(d) fourthly, upon the heirs of the father; and  

(e) lastly, upon the heirs of the mother.  

(2) Notwithstanding anything contained in sub-section (1), 

(a) any property inherited by a female Hindu from her father or 

mother shall devolve, in the absence of any son or daughter of 

the deceased (including the children of any pre-deceased son or 

daughter) not upon the other heirs referred in sub-section (1) in 

the order specified therein, but upon the heirs of the father; and  

(b) any property inherited by a female Hindu from her husband 

or from her father-in-law shall devolve, in the absence of any son 

or daughter of the deceased (including the children of any pre-

deceased son or daughter) not upon the other heirs referred to 



Page 8 of 11 
 

 
TYPED BY ME 
Shri Siddarth Brook 
Munsiff No.1, Dhubri 

in sub-section (1) in the order specified therein, but upon the 

heirs of the husband.” 

Further, Section 16 of The Hindu Succession Act 1956 reads as: 

“16. Order of succession and manner of distribution among heirs 

of a female Hindu: The order of succession among the heirs 

referred to in section 15 shall be, and the distribution of the 

intestate’s property among those heirs shall take place according 

to the following rules, namely 

Rule 1: Among the heirs specified in sub-section (1) of section 

15, those in one entry shall be preferred to those in any 

succeeding entry, and those included in the same entry shall 

take simultaneously.  

Rule 2: If any son or daughter of the intestate had pre-deceased 

the intestate leaving his or her own children alive at the time of 

the intestate’s death, the children of such son or daughter shall 

take between them the share which such son or daughter would 

have taken if living at the intestate’s death.  

Rule 3: The devolution of the property of the intestate on the 

heirs referred to in clauses (b), (d) and (e) of sub-section (1) 

and in sub-section (2) of section 15 shall be in the same order 

and according to the same rules as would have applied if the 

property had been the father’s or the mother’s or the husband’s 

as the case may be, and such person had died intestate in 

respect thereof immediately after the intestate’s death.” 

18. The bare perusal of the Section 15 and 16 of The Hindu Succession Act 

1956, makes it amply clear that after the death of Indumoti Saha, her entire 

property shall be devolved amongst her successors who are (i) Legal Heirs of 

Kartik Ch. Saha, (ii) Bedena Saha (iii) Lakhi Bhattacharjee (iv) Legal Heirs of 

Nimai Saha (v) Mala Paul. All the said successors are entitled to equal share 

each in the Schedule A property by way of right of inheritance.  
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19. Thus, on the basis of the above discussion and in light of the provision laid 

down under section 15 and 16 of The Indian Succession Act 1956, I am of 

the opinion that plaintiffs are the joint owner and possessor of the suit land. 

Accordingly, Issue No. (vi) is decided in affirmative and in favour of the 

plaintiffs. 

Issue No. (vii): Whether the plaintiffs are entitled to the relief as 

prayed for? 

Issue No. (viii): To what other reliefs(s) the parties are entitled to? 

20. For the sake of brevity and precision, I shall proceed to discuss and decide 

issue no. (vii) and issue no. (viii) together. As it is has been discussed and 

decided in Issue No. (vi) that Schedule A land was the self-acquired property 

of Late Indumoti Saha and plaintiffs and defendants being her successors, are 

entitled to equal share as per the provisions of The Hindu Succession Act 

1956. Therefore, I am of the opinion that plaintiffs are entitled to the 

following decree: 

a. It is decreed that the plaintiffs and defendants are joint owner and 

possessor of the Schedule A land and Schedule B property. 

b. It is decreed that (i) Legal Heirs of Kartik Ch. Saha, (ii) Bedena Saha 

(iii) Lakhi Bhattacharjee (iv) Legal Heirs of Nimai Saha (v) Mala Paul 

are entitled to 1/5th share each in entire Schedule A land. 

c. It is decreed that plaintiffs are entitled to partition of the suit property 

of Schedule A and B. 

d. The defendants are restrained from alienating any part of the suit 

property to any third party till the suit property is lawfully partitioned.  

Accordingly, Issue No. (vii) and (viii) are decided in affirmative and in favour 

of the plaintiffs. 
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ORDER 

21. In the light of the foregoing discussions the plaintiffs’ suit stands decreed on 

contest without costs, with the following reliefs: 

a. It is decreed that the plaintiffs and defendants are joint owner and 

possessor of the Schedule A land and Schedule B property. 

b. It is decreed that (i) Legal Heirs of Kartik Ch. Saha, (ii) Bedena Saha 

(iii) Lakhi Bhattacharjee (iv) Legal Heirs of Nimai Saha (v) Mala Paul 

are entitled to 1/5th share each in entire Schedule A land. 

c. It is decreed that plaintiffs are entitled to partition of the suit property 

of Schedule A and B. 

d. The defendants are restrained from alienating any part of the suit 

property to any third party till the suit property is lawfully partitioned.  

22. Prepare a preliminary decree accordingly.  

23. Issue precept to the Deputy Collector Dhubri, to effect partition of the Suit 

property as per terms of the preliminary decree and to put the plaintiff in 

possession of the land which would fall into his share on partition, by 

removing of any encumbrance thereon and to submit report for preparation 

of the final decree.  

24. Given under my hand and seal on this 15th day of November, 2019 at 

Dhubri. 

 

 

 

 

(Shri Siddarth Brook, A.J.S.) 

Munsiff No. 1, 

Dhubri 
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A P P E N D I X 

Plaintiff’s witness: - 

1. PW-1: Mala Paul @ Chaina Paul @ China Paul 

2. PW-2: Phunu Talukdar 

Plaintiff’s Exhibits: - 

1. Exhibit-1: Photocopy of Regd. Sale Deed  

2. Exhibit-2: Photocopy of Tax paying receipt (P.I.O) 

3. Exhibit-3: Online Jamabandi 

4. Exhibit-4: Photocopy of Revenue paying receipt (P.I.O) 

5. Exhibit-5: Photocopy of family partition paper (P.I.O) 

 

Court's witness: - 

NIL 

Court's Exhibits:- 

 NIL 

Defendant’s witness: - 

NIL 

Defendant’s Exhibits:- 

NIL 

 

(Shri Siddarth Brook, A.J.S.) 
Munsiff No. 1, 

Dhubri 

 
 

 


